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{HTERSTATE COMMERCE COMMISSION Teroigelerdie '“?» S
Ms. Agatha L. Meréenovich
Secretarv .
Interstate Commerce Commissgion e h
Washington, D.C.

Dear Madam:

Enclosed for recordation under the provisions
of 49 U.S8.C. §11303 and the reoulations thereunder
are original and two counterparts of an EdUlnment
Lease dated as of July 1, 198]

A aeneral descrintion of the railroad eguip-
ment covered by the enclosed document is as follows:

Sixty (60) 100-ton, 4750 cubic foot covered
hoower cars bearing reporting marks TC 794
through TC 853, both inclusive.

The names and addresses of the parties to the
document are as follows:

Lessor: First Commercial Bank
550 J Street
Sacramento, California 95083

Lessee: United States Rail Services, Inc. g
633 Battery Street '
San Francisco, California 94111

The undersicned is authorized agent for the Lessee
for the nurmnose of submitting the enclosed document L :
for recordation. <




Ms. Agatha L. Mergenovich
Secretary

Interstate Commerce Commission
July 31, 1881 -
Page Two

Please return the original and one counterpart of
the document to the undersigned or to the bearer hereof.

Also attached is a remittance in the amount of
$50.00 covering the regquired recordation fee.

Very truly vours,

ALVORD AND ALVORD

By: 4ﬂ5€:~A;~7rﬂ /45;‘&41122577”

Charles T. Xappler

CTK/lac
Enclosures
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INTERSTATE COMMERCE COMMISSION

THIS EQUIPMENT LEASE, dated as of July 1, 1981 (the
Lease), is between FIRST COMMERCIAL BANK (the Lessor) and

UNITED STATES RAIL SERVICES, INC. (the Lessee).

WITNESSETH : - ..

SECTION 1. Definitions, Construction of References

In this Lease, unless the context otherwise requires:

(a) All references in this instrument to designated
Sections and other subdivisions are to designatéd Sections and
théir subdivisions of this Lease, and the words "herein",
"hereof" and "he?eunder“ and other words of similar import
refer to ﬁhis Lease as a whole and not to any particular

Section or other subdivision;

(b) The terms defined in this Section 1 or elsewhere
in this Lease shall have the meanings assigned to them in this
Section 1 or elsewhere and include the plural as well as the

singular;

(c) Except as otherwise indicated, all the agreements

or instruments hereinafter defined shall mean such agreements



or instruments as the same may from time to time be supple-
_ménted or amended or the terms thereof waived or modified to
the extent permitted by, and in accordance with, the terms

thereof;'

(d) The feollowing terms shall have the following

meanings for all purposes of this Lease;

(1) Appraisal shall mean a determination of the
amount in question in accordance with the provisions hereof
by a qualified independent appraiser selected by mutual
agreement of the Lessor and the Lessee or fail{ng_such
agreement, by a panel of three qualified independent
appraisers, one of whom shall be selected by the Lessor,
the second by the Lessee and the third by the first two
selected. If no appréiser can be agreed upon by the first
two appraisers, such appraiser shé;l bé selectgd in accord-
ance with the rules for commercial arbitration of the
American Arbitration Assgciation. The appraisers'shali be
instructed to make such determination within a period of 20
days following appointment, and shall promptly communicate
their determinations in writing to the Lessor and the
Lessee. The determination so made by the sole appraiser or
by a majority of the appraisers, as the case may be, shall
be final and binding on both the Lessor and the Lessee. If

each appraiser makes a different determination, the deter-



mination that differs most from the other two shall be
excluded, the remaining two appraisale shall be averaged,
and such average shall be final and binding on both the
Lessor and the Lessee. The fees and expenses of such

appfaisal shall be paid by the Lessee; provided, however,

that if a panel of appraisers makes such determination,
'such fees and expenses shall be borne equally by the Lessor

and the Lessee.

(2) Basic Rent, Basic Rent Dates; Rent, and Supple-

mental Rent, shall have the meanings set forth in Sectibn 3

hereof.

(3) Casualty Value shall have the meaning with

respect to each Item of Equipment as set forth in Exhibit A.

(4) Closing Date shall mean July 31, 1981.

(5) Expiration Date shall mean the eighteenth

anniversary of the Closing Date..

(6) Termination Value shall have the meaning with

respect to each Item of Equipment as set forth in Exhibit B.

(7) Business Day, Code, Guarantor, Lender, Notes,

Owner's Cost, Purchase Agreement, Purchase Contracts,




Purchase Documents and Security Agreement, shall have the

meanings set forth in the Participation Agreement.

(8) Equipment and Item of Equipment shall have the

meanings set forth in Section 2 hereof.

{9) Eair Market Rental Value and Fair Market Value

of an Item of Equipment, respectively, shall be determined
on the basis of, and éhall mean the.amount of rental for
the term of lease in question and in the case of deter-
‘mining the Fair Market Value, the purchaée price, which
would be obtainable in an arm's-length transaction between
anAinformed and willing user or lessee or purchaser (other
than a used equipmenﬁ dealer) and an informed and willing
lessor or seller neither of whom are under any compulsion
to lease, or sell, and in such determination costs of
removal from the location of cufrent use shall not be a
deduction from such amount and all alternaﬁi?e uses'in ﬁhe
hands of such user, lessee or purchaser including, without
limitation, the further leasing of such Item of Equipment,
shall be taken into account in making such determination.
If the Lessor and the Lessee are unable to agree upon a
determination of Fair Market Rental Value or Fair Market
Vaiue with respect to a particular Item of Equipment, such
Fair Market Rental Value or Fair Market Value shall be

determined in accordance with the procedure for Appraisal.



(10) Overdue Rate shall mean 16% per annum, simple

interest.

(11) Pparticipation Agreement shall mean the Partici-

. pation Agreement, dated as of the date hereof, among the

Lessee, the Lessor, the Guarantor and the Lender.

SECTION 2. Lease of Equipment

Effective on and as of the Closing Date, the Lessor
hereby leases to the Lessee, and the Lessee hereby leases from
the Lessor, upon the terms and conditions hereinafter set forth

the following described items of railroad rolling stock (indi-

vidually, an Item of Equipment and collectively, the Equipment):

Sixty (60), 100-ton, 4750 cubic foot covered hopper
cars, Thrall Job No. 790-D, manufactured by Thrall Car Manu-
facturing Cémpany to be delivered f:cm storage;facilities.on
the EJ&E Railroéd in Griffith, Indiana and bearing reporting

marks and nos. TC 794 to TC 853, both inclusive.

The Lessee hereby unconditionally accepts the Equipment
for lease under this Lease and in,éo doing, represents, warrants

and agrees on and as of the Closing Date that each Item has been



found to be in good order and condition and meets the specifica-

tions in the Purchase Contracts therefor.

SECTION 3. Term and Rent

(a) Term. The term of this Lease as to each Item of
Equipment shali begin on the Closing Date, and shall end on the
Expiration hate, unless this Lease shall‘have been\earlier - -
terminated, or the term of ﬁhis Leése with respect to such Ifem
of Equipment shall have been extended, by the terms hereof.

(b) Basic Rent. The Lessee shall pay to the Lessor as

Basic Rent for each Item of Equipment subject to this Lease, (i)

twenty-three (23) consecutive semi-annual installménts,'each of
which shall be iﬂ an amount equal to 5.6229% of the Owner's Cost
thereof followed by, (ii) one (1) installment in an amount equal
to 41.4908% of the Owner's Cost thereof followed by, (iii) twelve
{12) consechtive semi-annual installments, each in an amount
equal to 2.26294% of the Owner's_Ccst thereof. The Basic Rent
payable underAthis Lease and the Casuaity and Terﬁinétion Values
are subject to adjustment pursuant to Section 12 of the Partici-
pation Agreement, Subsection (f) of this Section and Section 15

provided, however, that in no event shall Basic Rent be less than

the principal and interest due on the Notes on each Basic Rent
Date (as defined in Subsection (c) of this Section) and in no

event shall the Casualty or Termination Values.be less than the
amount required to pay the principal of and accrued and unpaid
interest, and ail othe; amounts due and payable on the Notes by

reason of an Event of Loss or an early termination of this Lease.



{c) Payment Dates. The installments of Basic Rent for

each Item of’Equipment shall be due and payable on the 31lst day
of each January and July during the term hereof comméncing
January 31, 1982 and with a final payment due on July 31, 1999

(Basic Rent Dates). If any of the Basic Rent Dates is not a

Business Day, the rent payment otherwise payable on such date

shall be payable on the next succeeding Busineés Day..

(d) Other Payments. The Lessee shall pay to the Lessor

the following amounts (herein referred to as Supplemental Rent

and, together with all Basic Rent, as Rent):

(1) on demand, any amount payable hereunder (other than
Basic Rent, Termination Value and Casualty Value) which the
Leséee assumes the obligation to pay, or agrees to pay, under
tﬁis Lease to the Leésor or others;

(2) on the dates provided herein, any amount payable
hereunde; as Termination Value and Casualty Value;

(3) to the extent pérmitted by applicable law, ihterést
{computed on the basis of a 360-day year of twélve 30-day
months) at the Overdue Rate on any payment of Basic Rent,
Terhination Value or Casualty Value, not paid when due for
any period after which the same shall be overdue and on any
payment of Supplemental Rent (excluding Termination Valueband
Casualty Value) not paid when demanded hereunder for the
period from the date of such demand until the date on which
the same shall be paid;

x4) ail amounts as and when due under the Pa;ticipétion

Agreement.



(e) Manner of Payment. All payments of Rent hereunder

shall be made so that the Lessor or any assignee of the Lessor,
shall have immediately available funds on the date payable here-
under, and shall be paid to the Lessor at its address set forth
herein or at such other address.as the Lessor may direct by
notice in writing to the Lessee.

(f) Adjustment of Rent. The Basic Rent payable under

this Lease and the Casualty and Termination Values shall be
adjusted as follows:
(i) In the event the expenses paid by the Lessor pur-

" suant to Section 13(b) qf the Participation Agreement shall
exceed $40,000, the Basic Rent payable under this Lease and
the Casualty and Termination Values shall be adjusted so as
té maintain the Lessor's net return at the same level {(giving
efféét to an increase of such net return, if any; pursuant to
Subsection 3(f){ii) of this Section), which the Lessor woﬁld

~ have received if such expenses were $40,000. The Lessor's
net return means both the Lessor's book earniﬂgs’and its
nominal béfore~tax rate of return determined, (A) using
various assumptions with respect to such mattéfs as the Tax
Assumptions, income tax rates, debt rates, sinking fund
rates, depreciation, investment tax credits, expense amounts
and amortization, residual values and delivery dates, as were
utilized by the Lessor in originally evaluating this transac-
tion_as,changea or re-evaluated in connedtion with any ad-
justments méde pursuant to said Subsection 3(f) (ii) including

the assumption the Lessor would pay $40,000 pursuant to



Section 13(b) of the Participation Agreement and the tax
treatment thereof and (B) taking intd cdnsideration the
effect of any payments made by the Lessee pursuant to Section
15 of the Lease and by the Lessor of expenses in excess of
$40,000 pursuant to Section 13(b) of the Participation
Agreement,-as the only changed circumstances.

(ii) In the event of one or more Changes in Tax Law . (as
defined below) that become effective-on or before Decembér
31, 1981, the effect of which, taken togethef, would be to
decrease the book earnings or nominal before~tax rate of
" return originally anticipated bf the Lessor to be realized by
it from this lease transaction, the Lessor‘may notify the
Lessee thereof and providé the Lessee with a schedule of
Bésic Rent payments énd Casualty and Termination Values to
apply to all future payments, all revised in a manner that
will preserve such originally anticipated book earnings ahd
nominal before-tax rate of returns. 1In the event of one or
more Changes in Tax Law that becomé,effective'on:or before
December 31, 1981, the effect of which, taken together, would
be to increase such originally anticipated book earnings.or
nominal before-tax rate of return, or both the Lessor shall
notify the Lessee thereof and provide the Lessee with a
schedqle of Basic Rent payments and Casualty and Termination
Values to apply to all future payments, all revised in‘a
manner that will, subject to the proviso in Section 3(b) of
this Lease, provide the Lessor with a Return {as defined

below) that shall be equal to the average of (x) the Return



s

originally anticipated by the Lessor to be realized by it

from this lease transaction and (y) the Return that the

Lessor then anticipates realizing from this lease transac-

tion. Return means nominal before-tax rate of return and

book earnings. |

If thé Léssee shall question the reasonableness of the

revised amounts appearing on éﬁch schedule, and if the Lessor .and
the Lessee are thereafter unable to agree on the revised'amoﬁnts,
the matter shall be referred by the Leséor to independent accoun-
tants selected by the Lessor and approved by the Lessee (which
approval shall not be unreasonably withheld) who shall determine
the revised amounts in accordance with this Section and such
determination shall be final and binding on both the Lessor and
the Lessee. The revised‘Basic Rent payments and Casualty and
Termination Values so agreed or determined shall be substituted
for the corresponding amounts set for in this Lease and such
substituted amounts shall thereafter be applicable to all Items
of Equipment. H

- Change in Tax Law means any of the following events:

(1) An amendment of the Code, (2) the issuaﬁcevby the Internal
Revenue Service of a final regulation or a proposed regulation
that is generally being complied with by equipment lessors, or
(3) a final decision of a court affecting federal tax laws. If a
proposed regulation is not ultimately issued as a final regula-
tion in substantially the same form and subject to the proviso
contained in Seétion 3(b) of this Lease, appropriate adjustments

will be made in the Basic Rent payments and Casualty and Termina-

- 10 -



tion Values. A final deciéiOn of a court shall not be deemed to
have occurred on or befcre4December 31, 1981 unless such decision
was issued by the éourt on or before that date and subsequently
affirmed on any appeal. The Lessor's book earnings and nominal
before~tax rate of return shall be determined using various as-
sumptions with respect to such matters as the Tax Assumptions.
income tax rates, debt rates,-éinking fund rates, dep;eciatign,
investment tax éredits, expense amounts and‘amortization, re-
sidual values and delivery dates, as were utiiized by the Lessor
in originally evaluating this transaction and taking into con-
sideration the effect of any payments made by the Lessee pursuant
to Section 15 of the Lease, any moneys receivéd by.or additional
investment the Lessor may have made in this transaction in con-
nection with the Change in Tax Law, and the Change in Tax Law, as
tﬁe only changed circumstances.

In connection with the Change in Tax Law the Lessor

agrees- - that for purposes of these adjustments the Lessor will

make the most advantageous elections that are avai}able to it
under the Code as amended by the Change in Tax Law provided‘that
any such election would be applicable only to this transaction
and nbt to any other trahsaction of Lessor or the affiliatgd
group of.which it is a member. In order to maximize the benefits
to the Lessor and the Lessee that the parties contemplate will be
shared following ‘a favorable Change in Tax Law and cause the

Lessee's share of such benefits to be reflected in lower Basic
Rent, Casualty and Termination Values, the parties contemplate

that the Lessee will request the Lessor to prepay the Notes to

- 11 -



the extent of between three and four percent (3-4%) of the
Owner's Cost. The Lessor agrees to cénsider such a request in'
good faith and it is the Lessor's intention on the date hereof to
acceed to suéh request. The Lessor may, however, for good reason
fefuse such request but shall in such case agree to share the
benefits to be derived from the favorable Charge in Tax Law by
other appropriate means, which may include an adjustment to ggsic
Rent at the time of-any refinancing pursuant to Section 12 of the
Participation Agreement. Any such other or later adjustment
Shall“take into account the fact of the Lessor's retention for
the period prior to such adjustment of a portion of such tax
benefits which would otherwise have been shared with the Lessee.
In no event shall any gdjustment_under this paragraph require the
Lessor to increase its investment by more than 10% of the Owner's
Cost or be made to the extent that in the Lessor's opinion, such
édjustment will jeopardize the tax consequences of the transac-
tion. thwithstanding the division.of benefits implied in the
adjustment formula above, the Casualty and Termination Values
will be decreased by the amount of any depreciation or investment
tax éredit recapture (and téxes thereon) reflected in such values
to thé extent that, as the result of the Change in Tax Law, no
such recapture by the Lessor will be required. All calculations
under this Section will be made disregarding the consequenceslto
any transferee of the Lessor pursuant to the Participation Agree-
ment and solely on the basis of the economics to the Lessor as if

no transfer or assignment had been made.
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The adjustment that is contemplated to be made by reason
of a change in tax law presently pending in the Congress of the
United States shall be made promptly follo#ing the enactment of
any bill (the Bill) implementing those proposals. If any sub-
sequent Change in Tax Law occurs that adversely affects the
Lessor's book éarnings and nominal before-tax rate of return, an
additional adjustment will be—made pursuant to thié Sgction to
preserve the Lessor's book earnings and nominal before-tax rate
of return at the level anticipated to be realized by the Lessor
after the adjustment made by reason of the Bill, and the Lessee
shall compensate the Lessor for its cost of making such

subsequent adjustment.

SECTION 4. Net Lease, Assignment by Lessor

(a) Net Lease. This Lease is a net lease and the
Lessee acknowledges and agrees that the Lessee's obligations to
pay all Rent hereunder, and the rights of the Lessor and its
‘assignee in and to such Rent, shall be absolute and unconditional
and shall not be subject to any abatement, reduction, set-off,
defense, counterclaim or recoupment (Abatement) for any reason
whatsbever, including, without limitation, any Abatement due to
any present or future claims of the Lessee against the Lessor
under this Lease or otherwise, or against the»manufacturer or
seller of any Item of Equipment. Except as otherwise expressly
" provided herein, this Lease shall not.terminate, nor shall the
respective rights and obligations of the Lessor or the Lessee be

affected, by reason of any defect in or damage to, or any loss or

- 13 -



destruction of, the Eqﬁipment or any Item thereof from whatsoever
cause, or the interference with the use_thereof by any private
person, corporation or governmental authority, or the invalidity
or unenforceability or lack of due authorization of this Lease or
lack of right, power or authority of the Lessor to enter into
this Lease, or for any other cause, whether similar or dissimilar
to the foregoing, any present or future law or,regdlation tohthe
contrary notwithstanding, it being the express intenﬁion of the
Lessor and the Lessee that all Rent payable by the Lessee here-
under shall be, and continue to be, payable in all events unless
the obligation to pay the same shall be terminated pursuant to
the express provisions of this Lease.

(b) Assignment by Lessor. The Lessor shall have the

right to mortgage the Equipment or assign pursuant to the Sgcu-
rity Agreement or other separate form of assignment, all or any
part of its rights, subject to Section 12 of the Participation
Agreement and the rights and leasehold interest of the Lessee
under this Lease. 1In such event, each assignee shall be entitled
to enforce the rights so assigned, but shall be under no lia-
bility to the Lessee to perform any of the obligations of the
Lessof. The Lessee agrees that it will pay all sums so assigned
and due by the Lessee hereunder directly to such assignee (or to
whomsoever the assignee shall direct) after receipt of notice of
such assignment. Any assignee of Lessor's rights may reassign

such rights with the same force and effect as, but to no greater

extent than, an original assignment.

- 14 -



SECTION 5. Return of Equipment

- Upon final termination of the lease term hereunder of
any items of Equipment, the Lessee shall forthwith deliver pos-
session of the Items to the Lessor (or to a purchaser of such
Items pursuant to Section 11 hereof) in the same condition as
when received, ordinary wear and tear excepted and in good order,
repair and operating condition. Such Items shall then méet Fbe
standards then in effect under the applicable rules of any
governmental agenéy or other organization with jurisdiction over
such Items and the applicable standards then in effect for such
Items.under the interchange rules of the Association of American
Railroads and.be in at least the same condition as other railroad
rolling stock owned or leased py the Lessee, which is of compa-
rable age and type and does ndt carry caréo which is corrosive or
ﬁore abrasive than phosphates, detergents, soda ash or clay. For
the purposes of delivering possession of any Items of Equipment
to the Lessor as above required, the Lessee shall at its own
. cost, expense and risk:

(i) Forthwith place such Items upon such storage tracks
or at such storage facilities as the Lessor and the Lessee
méy agree, or in the absence of such agreement, at the
Lessor's option, either (A) in an aggregate number of Items
at the storage tracks or facilities in the immediate bicinity
of the same city where Items were originally accepted here-
under as set forth in Section 2iﬁfbvtded~thuswak&w@temsweﬁ
Type%emEquipmeﬂtwﬁemaiaingmundeﬁwﬂniﬁw&ﬁaﬁﬁmﬁhalkwgsw£%EH{U?d

to the same location, or (B) upon such storage tracks or at

- 15 -



such storage facilities at such other or additional locations
as the Lessor may designate for the return of Items of Equip-

ment; provided, however, that if the Lessor designates aﬁy

other or additional locations, the Lessor shall pay all
mileage charges on rail mileage for all Items being returned
to such deéignated location in excess of an aggregate allow-
ance equal to 250 rail miles per Item beﬁween_theAlocatiqq of
such Item within the continental United States uéon final
termination of the lease term hereunder and the location so
designated by the Lessor for such return;

(ii) Arrange for the Lessor to store such items oﬁ‘such
tracks or storage facilities at the sole cost,. expense and
risk of the Lessee during the first ninety (90) days of any
storage period or until such Items héve been sold, leased or
otherwise disposed of by the Lessor, whichever first occurs,
Brdvided}that the Lessee will use its best efforts to arrange
for storage at such locations or for other suitable storage
elsewhere, at the sole cost, expense and risk of the Lessor
for a longer period, as to any Items not sold, leased or
otherwise disposed of by tﬁe Lessor within such initial
ninety (90) day period.

Except as above provided, the removal, assembling,

delivery, storage and transporting of the Items as hereinabove

provided shall be at the expense and risk of the Lessee and are

of the essence of this Lease, and upon application by the Lessor

to any court of equity having jurisdiction in the premises the

Lessee shall not raise any defense to that court's entering a

- 16 -



decree against ﬁhe Lessee requiring specific performance of the
covenants of the Lessee so to remove, assemble, deliver, store
and transport the Itéms. During the first ninety (90) days of
any storage period, the Lessee shall maintain insurénce'on the
Items of Equipment in accordance with Section 12 hereof apd shall
upon notice permit the Lessor of any person designated by it,
including the authorized representative or_representatives of any
prospective purchaser or lessor of any such Item, to inspect the

same; providéd, however, that the Lessee shall not be liable,

except in the case of negligence or misconduct of the Lessee or
of its employees or agents, for any injury to, or the death of,
any person exercising, either on behalf of the Lessor or any
prospective purchaser or lessor, the rights of inspection granted
under this sentence.

Any such Item shall be returned in the condition in
which such Item is required to be maintained pursuant to Section
9 hereof. Each Item, upon redelivery pursuant hereto, shall be
free and clear of all mortgages, liens, security interests,
charges, encumbrances and claims (Liens), other than Liens
resulting from voluntaryiaction by the Lessor without the prior
appro?al of the Lessee and . Liens described in Section 7(g) of the
Participation Agreement (such Liens being herein referred to as

Lessor's Liens).

Without in any way limiting the obligation of the Lessee
under the foregoing provisions of this Section 5, the Lessee
hereby irrevocably appoints the Lessor as the agent and

attorhey-in—fact of the Lessee, with full power and authority, at
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any time while the Lessee is obligated to deliver possession of
any Item to the Lessor, to demand and take possession of such
Item in the name and on behalf of the Lessee from whomsoever

shall be in possession of such Item at the time.

SECTION 6. . Covenant of Quiet Enjoyment; Disclaimer

of Lessor's Warranties

The Lessor covenants that during the term of this Lease,
so long as no Event of Default has occurred and is continuing,
neither the Lessor or anyone claiming by, through or under the
Lessor directly or indirectly, shall have a legal right to in-
terfere with the Lessee's quiet use and enjoyment of the Equip-
ment pursuant to this Lease.

THE LESSOR LEASES THE EQUIPMENT AS-IS AND HEREBY DIS—_
CLAIMS ANY REPRESENTATION OR WARRANTY, EITHER EXPRESS OR IMPLIED,'
AS TO ANY MATTER WHATSOEVER, INCLUDING, WITHOUT LIMITATION, THE
TITLE, DESIGN OR CONDITION OF THE EQUIPMENT, ITS MERCHANTABILITY
03 ITS FiTNESS FOR ANY PARTICULAR PURPOSE, THE QUALITY OF THE
MATERIAL OR WORKMANSHIP;OF THE EQUIPMENT OR CONFORMITY OF THE
EQUIPMENT TO THE PROVISIONS AND SPECIFICATIONS OF ANY PURCHASE
ORDER OR ORDERS RELATING THERETC, NOR SHALL THE LESSOR BE LIABLE
FOR INCIDENTAL OR CONSEQUENTIAL DAMAGES (INCLUDING STRICT LIA-
BILITY IN TORT), but the Lessor authorizes the Lessee, at the
Lessee's expense, to assert for the Lessor's account, during the
term of this Lease, so long as no Bvent of Default shall have
-occurred hereunder and be continuing, all of the Lessor's rights

under any applicable manufacturer's or seller's warranty, patent
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and other agreements and the Lessor agrees to cooperate with the

Lessee in asserting such rights; provided, however, that the

Lessee shall indemnify and shall hold the Lessor harmless from
and against any and all claims, and all costs, expenses, damages,
losses and liabilities incurred or suffered by the Lessor in con-
nection with, as a result of, of incidental to, any action by the .
Lessee pursuant to the above authorization. Any amount fece%yed
as payment under any such warranﬁy, patent or other agreements.
shall be payable to the Lessor and, if no Bvent of Default has
océurred and is continuing hereunder, such amount shall be
appiiéd (1) if the breach of agreement resulted in defects or
deficiencies in the Equipment, to restore or as reimbursement to
the Lessee for the restoration of the Equipment to the condition
required by Section 9 hereof and if any excess funds are avail-
able after application as set forth in (i), then ({(ii) if such
breach resulted in other loss, including loss of income to the
Lessee or any expense or liability, to pay any such loss,bexpense
or liability or as reimbursement to the Lessee for any payments
of that nature made or losses incurred by tﬁe Lessee, and (iii)

the balance to the Lessor.

SECTION 7. Liens

The Lessee will not mortgage, encumber or directly or
indirectly cfeate, incur, assume or suffer to exist any Liens on
or with respect to the Eqﬁipment, title thereto or any interest
therein (and the Lessee will promptly, at its own expense, take

such action as may be necessary to duly discharge any such Lien),
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except (a) the respective rights of the Lessor and the Lessee
under this Lease éhd the Participation Agreement and under sub-
leases made by the Lessee, as herein provided, (b) Lessor’'s
Liens,'(c) Liens for taxes either not yet due or being contested
in good faith and by appropriate proceedings, but the Lessee will
promptly, at its own expense, discharge any such Lien being con-
tested if, in the Lessor's reasonable opinion, the continued““
existence of such Lien adversely affects the title, property, or
rights of the Lessor or the security interest of the Lender under
the Security Agreement, and (d) inchoate materialmen's, mecha-
nics', workmen's, repairmen's, employees' or other likeALiens
arising in the ordinary course of business of the Lessee and not
delinquent, and (e) Liens granted by the Lessor to any assignee

or security assignee of the Lessor including the Lender.

SECTION 8. Taxes

(a) Except as provided in part (b) of this Section, the
Lessee agrees to pay when due and to indemnify the Lessor for,
and hold the Lessor harmless from and against, all iﬁcome, fran-
chise, sales, use, personal property, ad valorem, vaiue added,
leasing,.  leasing use, stamp or other taxes, levies, impoéts,
duties, charges, or withholdings of any nature, licensing or re-
‘gistration fees, together with any penalties, fines or interest
thereon or reasonable attorneys' fees incurred by the Lessor with

respect thereto (Impositions); arising out of the.transactions

contemplated by this Lease and imposed against the Lessor, the

Lessee or the Equipment by any federal, state, local or foreign
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government or taxing authority upon or with respect to the Equip-
ment, including the sale, purchase, ownership, delivery, leasihg,
subleasing, possession, use, operation, return or other disposi-
tion thereof, or upon the rentals, receipts or earnings arising
therefrom, or upon or with respect to this Lease. Subject to
‘Section 7(c) hereof, the Lessee-may contest any Imposition, at
its own expense, if it shall have given to the Lessor writteq'
notice 30 days prior to the date for payment of any such Imposi-
tion, which notice shall state that such Imposition is being con-
tested by the Lessee in good faith .and by aépropriate proceed-
ings; provided that if independent counsel for the Lessor (who
may be the Lessor's regularly retained general counsel) deter-
mines at any time (the Lessee hereby agreeing to pay all reason-
able'fees and expenses of such counsel) that the nonpéyment
thereof or_the contest thereof in such proceedings in the reason-
able opinion of such counsel, adversely affects the title, pro-
perty or rights of the Lessor, or the security interest of the
Lender under the Security Agreement, the Lessor may require the

- Lessee to pay such Imposition. All amounts payable by the Lessee
ﬁnder this Section 8 shall be payable to the extent not there-
.toforé paid, on written démand of the Lessor. If a claim is made
against the Lessee or the Lessor for any Imposition, the party
receiving notice of such claim shall promptly notify the other
but the giving of such notice shall not be a condition to the
Lessee's obligations under this Section 8. 1In case any report or
return ié required to be made, whether in the name of the Lessor

or the Lessee (including, without limitation, all state and local
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sales, use and property tax returns) with respect to any obliga-
tion of the Lessee under this Section 8 or arising out of this.
Section 8, the Lessee will either (after notice to the Lessor)

- make such report or return in such manner as will show the owner-
ship of the Equipment in the Lessor or will notify the Lessor of
such requirement and make such report or return in such manner as .
shall be satisfactory to the Lessor. Thé Lessor agrees to co-
operate fully with the Lessee in (a)} the pre?aration of any such
report or return and (b) provided the Lessee shall pay all costs
and expenses of the Lessor, any ¢ontestlcontemplated in this
Section 8.

{b) The Lessee's obligations under paragraph (a) of

this Section 8 shall not apply to:

(1) Impositions on, based on, or measured by, the net
income of the Lessor imposed by the United States;

(2) Impositions on, based on, or measured by, the net
income of the Lessor (A) imposed by the state or any local
government or taxing authority within the state in which . the
Lessor's principal'office is or may be located or (B)‘imposed
by any other state or local government or taxing authority,
bﬁt only to the extent that payment of such Impositioné to
such other state or local government or taxing authority re-
duces Impositibné payable by the Lessor to ﬁhe state or any
local government or taxing authority within the state in
which Lessor's principal office is or may be located.

‘(3) Impositions incurred solely by reason of (A) any

vbluntary transfer or (B) any involuntary transfer resulting
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from any exercise by any creditor of the Lessor (other than
the Lessee with respect to its rights under this Lease or ény
person claiming any rights through the Lessee with respect
thereto) qf such creditor's rights to any interest in the
Equipment or any portion thereof or the Lease at a time when
such Equipment is leased under the Lease and no Event of
Default (or other event which with the lapse of time or the
giving of notice or both would constitgte an Event of

Default) has occurred and is continuing; excluding, however,

(C) any transfer pursuant to Section 11 of the Lease unless
the Lessee has paid in full the Casualty Value or the Termi-
nation Value as required by Section 11 and all other amounts
due_pursuant to Seétion 11, (D) any transfer pursuant to Sec-
~tion 18 of the Lease and (E) any transfer pursuant to Section
12(a), (d) or (e) of the Participation Agreement in connec-

‘ tion with the New Loan ({(as defined therein).

(4) 1Impositions on the excess of any net insurance pro-
ceeds, coﬁdemnation payments, damages or other émounts over .
Casualty Value or the excess of any proceeds of sale over
Terminatign Vaiue'retained by the Lessor under Section 11 of
the Leasej;

{5) Impositions incurred solely by reason of any event
occurring after the return of the Equipment at or after.the
“end of the term'of the Lease, as scheduled, as renewed pur-
suant to Section 16 of the Lease, or as terminated pursuant

to Section 11 of the Lease; and
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(6) Impositions to the extent the Lessor's gross.negli-
gence or willful misconduct causes or deprives the Lessee of
legal rights to avoid or reduce thé same.
if the Lessor is indemnified by the Lessee with respect
to an Imposition as provided in this Section 8 and as a direct
result thereof the tax liability of the Lessor is reduced in the
year of payment or any subsequent year, the Lesso;Ashall payl;he
Lessee the sum of (i} the net amount by which the Lessor's tax.
liability has been so reduced and (ii) any reduction in the
Lessor's tax liability attributable to the deduction of the
amount described in this sentence; provided, however, that the
total of such payments by the Lessor shall not exceed the total.
of indemnity payments made by the Lessee in respect of such Im-
position and no such amount shall be payable to Lessee at any
time when an Event 6f Dgfault (or any event which with the lapse
of time or the giving of notice or both would become an Event of
Default) has occurred and is conﬁinuing.

'No amount shall be payable under paragraph (a) of this
Section to the extent any payment of Casualty Value or Termina—
tion Value by the Lessee has indemnified the Lessor for any
amounf otherwise payable pursuant to this Section. If the Lessee
makes both an indemnity payment with respect to an Imposition
under this Section and also makes either a payment of Casualty
Value or a payment of Termination Value} then in such event an
appropriate adjustment shall be made, if necessary, to prevent

duplication of payment by the Lessee for such Imposition.
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"(c) The amount of each indemnity payable by the Lessee
under this Section shall be an amount which, after taking into‘
account all Impositions imposed with respect to the receipt of
such indemnity by the Lessor or any payment by the Lessee for the
Lessor's account (as the same may be increased under this
sentenée} and any deductions or credits attributable to the
Impositions for which the indemnity payment has been made, sbqll

be equal to the amount of such indemnity.

SECTION 9. Use, Location, Maintenance and Operation;
Identifying Marks

(a) The Lessee agrees that the Equipment will be used,
and when redelivered upon the expiration or earlief termination
of this Lease will be, in compliance with any and all statutes,
law, ordinances and_regulationé of any gévernmenﬁal agency and
the interchange rules of the Association of American Railrocads or
its successor, applicable to the use of the Equipment, and, sub-
ject tovthe'provisions of Sectioh 14 hereof, will at all times be
used solely in the conduct of its business and be and remain'in
the possession and control of the Lessee. The Lessee agrees that
no Item of Equipment will be used predominantly outside the
United States, within the meaning of Section 480@(2) of the Code
\'and that the Equipment as a whole will not be uséﬁ-outside the
continental United States other than for de minimis use in Canada
and Mexico unless the Lessee shall first obtain the Leséor's and
Lender's written consent, which shall not unreasonably be with~

held. The Lessor or the Lender may condition their consent on
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thevLessee;s executing and filing at the Lessee's expense any
documents necessary to perfect, protect:and preserve in the
appropriate jurisdictions, in the reasonable opinion of the
Lessor and the Lender, (i) the title of the Lessor to, and (ii)
the security interest of the Lender in, such item of Equipment
and the Lessee‘S’reporting the extent of such foreign use to the
Lessor. Throughout the term 0§ this Lease or any'extension
thereof, the possession, use and mainténan;e of the Equipment
shall be at the sole risk and expense of the Lessee.

(b} Tﬁe Lessee shall cause the Items of Equipment to be
used only in the manner for which they were designed and intended
and will, at its own cost and expense, install or otherwise pro-
vide all mechanisms, modifications and improvements required for
the Equipment to be in compliance with Section 9(a) hereof and
- the Lessee will repair and maintain each Item of Equipment so as
to keep it in as good condition as when delivered to the Lessee
hereunder, ordinary wear and tear excepted, and in good working
order. No Item of Equipment shall be used to transport commodi-
‘ties that are hazardous within the meaning of United States
Department of Transportation Tariff No. BOE 6000, of, unless the
Lesseé shall first take all necessary measures to assure protec-
tion of the Item from its cargo, commodities that are corrosive
or more abrasive than phosphates, detergents, grain, soda ash or
clay.

(c) The Lessee will not, without the prior written con-
sent of éhe Lessor, affix or install any accessory, equipment or

device on any Item of Equipment leased hereunder which will



either impair the originally intended function or use or adverse-
ly affect the commercial value of any such Item. The Lessee
agrees that ény nonremovable addition to the Equipment which haé
been furnished, attached or affixed to any Item shail upon at-
tachment or affixation become the property of the Lessor and
thereupon all such accessories,uequipment and devices shall be-
come a part of the Equipment -leased hereunder and be,subject_go
the lien grantéd by the Lessor in financing the Owner's Cost of
the Equipment. The Lessee agrees that each such Item is, and

shall continue to be throughout the term of this Lease, personal

property under applicable law and the Lessee agrees to take such

action as shall be required from time to Eime by the Lessor to
protect the Lessor's title to each such ItemAand the right of the
Lessor to remove the same. .
| (d) The Lessee agrees, at its own cost and expense, to:
(1) cause each Item of Equipment to be kept num-

bered with the marks and numbers specified in Section 2

howe o

.,  ‘therefor or with the marks and numbers of anyzsublessee or

user thereof provided the Lessee will not change the marks
" and numberé of any Item of Equipment except in accordance
‘with a statement of new marks and numbers to be substituted
therefor, which statement previously shall have been de-
livered to the Lessor and the Lender by the Lessee and filed,
recorded or deposited in all public offices where this Lease
or the Security Agreement éhall have been filed, recorded or

depqsited;
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(2) keep and maintain, plainly, distinctly, perma-
nently and conspicuously marked by a plate or stencil printed
iﬁ contrasting color upon each side of each Item of Equipment
in letters not less than one inch in height as follows:

"Subject to an Ownérship and Security

Interest Recorded with the I.C.C."
with appropriate changes thereof and additions'thereto as
from time Eo time may be required by law in order to protect
the title of the Lessor to such Item of Equipment, its rights
under tbis Lease and the rights of any assigneé; and

(3) keep and maintain such other markings as from
time to time may be required by law or otherwise deemed
necessary by the Lessor in order to protect the title of the
Lessor to such Item of Equipment, the rights of the Lessor
under this Lease and the lien granted by the Lessor in
financing the Owner's Cost of the Equipment.

The Lessee will not place any Item of Equipment in oper-

ation or exercise any control or dominion over the same until the

requirements of this Subsection 9(d) have been met. The Lessee

will replace promptly any such.markings which may be removed,

defaced or destroyed.

SECTION 10. Inspection

The Lessor shall have the right, but not the duty, to

inspect the Equipment. Upon the request of the Lessor, the

Lessee shall inform the Lessor of the last known location and the

user of each Item of Equipment and shall, at any reasonable time,
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and as to Items in the possession of the Lessee, make such Iiems,
and the Lessee's records including cqpies.of all subleases per-
taining to the Equipment available to the Lessor for inspectioﬁ
at such location. As to any Items subleased or rented by the
Lessee to others, the Lessee will, within a reasonable time, make
arrangements for the Lessor to inspect such Items and the user's
records pertaining to such Items in a manner which does not in-
terfere with the usage of such Items by the Lessee's subleasing

~

or rental customer.

SECTION 11. Loss or Destruction; Requisition of Use;
Optional Termination;

{a) The Lessee agrees that it shall use £easonable
diliéénce‘tb ascertain, pfomptly report to the Lessor and keep
the Lessor currently ap@rised of all important facts and circum-
stances concerning the Eéuipment, including whether any Item of
Equipment shall be or become damaged, destroyed, lost, stolen, or
permanently rendered unserviceable or unfit for use for any
reason whatsoever, or title thereto shall be requisitioned of
otherwise taken by any governmen£a1 authority under power of

eminent domain or otherwise (Requisition of Use), or any Item of

Equipment is returned to the manufacturer or seller thereof
pursuant to any warranty, repair or indemnity provisions of any
Purchase Contracts, or any Item of Equipment has been outside the
United States for more than 180 days in any calendar year.

(b) Within thirty (30) days after the Lessee's report

that there has been any damage to an Item, the Lessee shall
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determine and notify the Lessor whether such Item of Equipment
can be repaired within six (6) months from the date of such

notice (Repair Period).

() In the event that an Item damaged cannot be re-
paired within the Repair Period or in the event of destruction,
loss, theft, unserviceability, unfitness for usé, Requisition of
Use for a stated period which- exceeds the :emainingrterm of Egis
Lease, a Requisition,qf Use for annunstated period which exists
for more than one (1) year or until after the Expiration Date, or
return of such Item to the manufacturer or seller thereof without
replacement theréof within six (6) months of the date of such
return (any of such occurrences being referred to as an Event of
Loss), the Lessee shall promptly notify the Lessor of such Event
of Lst.» On the Basic Rent Date on or prior to the Expiration
Date next following the date of such Event of Loss, the Lessee
shall pay to the Lessor the Casualty Value of such Item, deter-
mined as of such Basic Rent Date, together with the full payment
'of Rent and any other amounts then due with respeét to such item
of Equibmeht. In the event the Leséee determines tﬁat a damaged
Item can be repaired, the Lessee shall continue to make all paf-
ments'of Rent due wiﬁh respect to such Item and shall cause such
Item to be repaired or return such Item to the manufacturer fér
repair or replacement, within the Repair Period and in the event
an Item is returned to the manufaéturer or seller and replaced
within six (&) months, the Lessee shall take such action as may
be re§uiﬁed to protect the Lessor's title to the replacement and

perfect, protect and preserve the interests of the Lessor and any
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security interests created by the Lessor therein, provided, that
if the Lessee shall fail to repair such Item within the Repair
Period or replace any such returned Item within six (6) months, -
the Lessee shall, on the Basic Rent Date next following the end
of the Repair Period or time limit for replacement, pay to the
Lessor the Casualty Value of such Item, determined as of such
Basic Rent Date, together with the full payment of Rent and any
other aﬁdunts then due with respect to such Item of Equipment.

If such.time is after the Expiration Date the Casualty Value
shall be paid at the end of the Repair Period or time limit for
replacement and the Lessee shall pay the Lessor interest at the
Overdue Rate on an.amount eqﬁal to the Casualty Value, as of the
Expiration Date, from the Expiration Date to the date the Casu-
alty Value is paid. If the Item to be repaired is repaired or an
Ifem té be replaced is replaced within the time period allowed
and is returned to the Lessor after the Expiration Date therefof,
at the time of such return the Lessee shall pay the Lessor inter-
est at the Overdue Rate on ah améunt equal to the Eair_Market
Value‘of such Item from the Expiration Date of the Item to the
{Date of its return to the Lessor. Upon making such Casualty
Value.payment and the full payment of Rent and any other amounts
then due with respect to such Item of Equipment, the Lessee's
obligation to pay further Rent for such Item shall cease. Except
in the case_of return to the manufacturer or seller, the Lessor
shall be entitled to recover possession of such Item, unless pos-
session éf such Item is required to be delivered to an insurance

carrier (other than the Lessee) in order to settle an insurance
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claim arising out of the Event of Loss. Except as provided in
Subsection (d) hereof, the Lessor shall be entitled to retain any
saivaée value realized other than amounts to which an insurance
‘carfier is subrogated. The Lessor shall be under no duty to the
Lessee to pﬁrsue any claim relating to the Event of Loss or
against any gobernﬁental authority, but the Lessee may at its own
cost and expense pursue the same on behalf of the Lessor in such
manner as may bé reasonably satisfactory to the Lessor. Any
replacement Item provided by the manufacturer or seller in ex-
change for the original Item in accordance with the provisions of
this Section 1ll(c) shall be in as good operating condition as, |
and shall have a value and utility at least equal to, the origi-
nal Item replaced, assuming the Item replaced was in the condi-
tion and state of repair required to be haintained by the terms
" hereof. |

{d) Following méking of the Casualty Value payment and
the full payment of_Rent and any other amounts then due with
respect to an Item of Equipment in accordance witﬁﬂthe provisions
of Section 1ll(c), the Lessee shall, as agent for the Lessor, dis-
Pose of such Item as soon as it is able to do so fér the beét
price.obtainable. Any such disposition shall be on an "AS-IS*:
"WHERE-IS" basis without representation or warranﬁy, express or
implied. Regardless of whether an Item suffering an Event of
Loss shali be disposed of finally by a sale, surrender to an in-
surance carrier, as salvaée or abandonment, the Lessor and the
Lessee aéree that whatever proceeds, including without limitation

proceeds from insurance, from a manufacturer or supplier and
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claims against third parties, which may be realized relating to
the Event of Loss, provided the Lessee has paid the Lessor the
amounts it is required to pay under this Section and no Event of
Default'has bccurred and is continuing under this Lease, shall be
paid to and retained by the Lessee up to the sum of (i) Casualty
Value of such Item or the amount payable to the Lessee as the
lessor under any Sublease of tﬁe Item, whichever‘is‘g;eater,_(ii)
the Lessee's reésonable costsvand expenses of disposition or
obtaining such proceeds and (iii) the amount shown in parenthesis
on Exhibit A, if any, applicable to the rélevant Basic Rent Date
with respect to such Item, and the excess, if any, shall be paid
to- the Lessor. As to each Item of Equipment modified and each
replacement Item installed by the manufacturer or seller pursuant
to any warranty or-patent indemnity provisions of any Purchase
Céntracts, the Lessor and the Lessee agree that such ﬁodified
Item or replacement Item shall be delivered to the Lessee and
shall, without any further act of the Lessor or the Lessee, be
considered an Item for all pufpoées of this Lease.;

{e) The Lessee shall bear the risk of loss and shall
not be released from its obligations hereunder in the event of
any démage or Event of Loss to any Item of Equipment after dej
livery to and acceptance by the Lessee hereunder.

() In the case of a Requisition of Use of any Item of
Equipment for -a stated period which does not exceed the remaining
term.of this Lease of such Item, such Requisition of Use shall
not terminate this Lease with respect to such Item, and each and

every obligation of the Lessee with respect thereto shall remain
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in full force ahd effect. So long as no Event of Default shall
have occurred and be contiﬁuing,under this Lease, the Lessee
shall be entitled to all sums received by reason of any such
Requisition_for Use.

(g) Unless an Event of Default or other event which,
with the lapse'of time or the giving of notice, or both, would
constitute an Event of Default shall have occurred én§ be~éoqj
tinuing hereundér,‘the Lessee shall be entitled, at its option,
upon at least 90 days' prior written notice to the Lessor and any
assignee, to terminate this Lease as to all remaining Items of
bwwvgiA Equipment, @¥pe-B-Eguiphent—0r-Pype-—C~Bguipmerrt s~ or—_anih

fwm@ﬁmﬁ@m&h&Qnmo&ma&Lmaamaugmgﬁhhha&ew$ypea, on the due date of the
fourteenth (l4th) installment of Basic Rent or on the due date of
any installment of Basic'Rent thé:eafter'if the Lessee shall have
made a good faith determination that all fbuf~nct”&ess“bhan~e%&+m_
of-tha Items of sueh-Pype-orfypes have become obsolete for use
by the Lessee in its business or surplus to its needs, which
notice shall specify in detail the basis for such getermination
and that in making such determination -the Lessee did not consider
alternative rental or financing rates and shall be signed by the

President or a Vice President of the Lessee; provided, however,

that such termination shall become effective only on a Basic Rent

Date (hereinafter in this Subsection (g) called the Termination

Date); provided, further, that such termination shall not take

effect unless the Lessee shall have fully complied with the

succeedingrbaragraphs of this Subsection (g).
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During the period from the giving of such notice to the
Termination Date, the Lessee, as agent for the Lessor, shall use
its best efforts to obtain bids for thelpurchase of all the Items
of Equipment #fthe-Pype-or--Pypes being terminated on an "as-is",
"where-is" basis, and the Lessee shall certify to the Lessor_in
writing the amount of each bid received and the name and address
of the person (who shall not bg the Lessee or any person, figm or
corporation affiliated with the Lessee) submitting such bid. An
"affiliate” of the Lessee éhall mean any person who possesses,
directly or indirectly, the right to vote at least 10% of the
voting securities of the Lessee, and any person who, directly or
indirectly, controls or is controlled by or is under common
control with the Lessee and "control" {including "controlled by"
and "under common control with"), as used with respect to any
person, shall mean the possession, directly or indirectly, of the
power to direct or control the direction of the management and
policies of such person, whether through the ownership of voting
securities, by contract or other&ise."on the Termination Date,
the Lessor shall, without recourse or warranty, sell such Items
of Equipment for cash to whomsoever $hall have submitted ﬁhe
| higheét bid therefor prior to the Termination Date, and thereupon
the Lessee shall cause such Items of Equipment to be delivered to
the Lessor (or directly to the purchaset thereof if so directed
by the Lessor). After any sale of such Items of Equipment pur-
suant to this Section ll,vthe Lessee will not lease or otherwise
use sﬁch.Items and will not permit or suffer the léasing or other

use of such Items by any person affiliated with the_Lessee; If

- 35 -



the éale of such Items of Equipment shall not occur on the Termi-
nation Date, the Lessee shall not cause such delivery of the
Items of Equipment to the Lessor; and this Lease shall continue
in full force and effect. The Lessbf shall be under no duty to
(but may) solicit bids, inquire into the efforts of the Lessee to
obtain bids or otherwise to take any action in connection with
any such sale. -

The total sales price realized at such sale shall be
paid to the Lessor and, in addition, on the date Qf such sale,
the Lessee shall pay to the Lessor (i) the excess, if any, of the
Termination Value of the Items of Equipment.computed as of the
Terminaﬁion Date over the net sales price of such Items after
deducting from such sale price ahy reasonable costs and expenses
incurred by the Léssér in connéction with sﬁch sale and (ii) the
full payment of Rent and any other amounts then due Qith respect
to such Items of Equipment. If the Lessee has paid to the Lessor
all amounts required to be paid under this Lease on the Termina-
tion Date, then the Lessor shall.pay or refund toJFhe Lessee the
amount shown in parentheses on Exhibit B, if any, applicable to |
the relevant Termination Date with respect to such Items of
Equipment plus the amount of the Lessee's expenses incurred in
- connection with such sale; provided, however, that the Lessor's
obligation to make such payment or refund to the Lessee shall be
limited to an amount equal to the excess of (i) the net sales
price realized and paid to the Lessor over (ii) the Termination

Value of the Items of Equipment computed as of the Termination
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Date plus any reasonable costs and expenses incurred by the
Lessor, in connection with such sale. |

Notwithstanding the foregoing, the Lessor may at any
time before such sale as of the Terminafion Date which would have
been applicable but for such election elect to retain the Items
of Equipment, in which case the Lessor shall pay (i) to the
Lender an amount sufficient to prepay all principal and inte;gst
{if any) due wifh respect to the Notes or (ii) to the Leséee; the
" amount shown in parenthesis on Exhibit B opposite such Termina-
tion Date, if any, or the Fair Market Value of such Items, which-
ever is less, and the Lessee shall not be obligated to pay the

Termination Value thereof to the Lessor.

SECTION 12. Insurance

| The Lessee will at all times on and after the Closing
Date, at its own expense, keep or cause to be kept such Item in-
.sured»by a reputable insurance company or companies, satisfactory
~to thé Lessor, in amounts, against “all_risks" andywith deducti-
bles accéptéble to the Lessor. Any such insurance may be carried
under blanket policies so long as such policy otherwise complies
with fhe provisions of this Section 12. All such insurance and
deductibles thereunder shall be satisfactory in form and content
to the Lessor and the Lender and shall cover the interest of the.
~ Lessor and the Lender in the Items, as their interests may ap-
pear, and shall protect the Lessor and the Lender in respect of
"all fisks" relating to Equipment, its ownership and use. Such

insurance may provide that losses of less than $3,000 for each
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Item or $50,000 in the aggregate for any one occurrence shall be
adjusted with the Lessee. All liability policies shall include
the Lessor and the Lender aé additional insureds. All policies
required hereby covering loss or damage to any Item shall include
the Lessor as an additional,inéured and the Lender as loss payeé
and shall provide that any payment thereunder for any loss or
damage shall (except as provided below) be made to the Lender and
the Lessor, as fheir.interests may appear, payment to the Lender
to be made under a standard loss payable clause satisfactory to
the Lessor and the Lender and shall provide that the insurer
thereunder waives all rights of subrogation against the Lessor
and the Lender, and that such insurance as to the interests of
the Lessor and the Lender therein shall not be invalidated by.
breach of any representation, declaration or condition or any act
of neglect of the Lessor, the Lessee or the Lender or by any
foreclosure or other remedial proceedings or notices thereof re-
lating to the Items or any Items or any interest therein nor by
any change in the title or owneréhip of the Item dg any interest
therein or with respect thereto, or by the use or operatién of
the Items for purposes more hazardous or in a manner more ha-
zardoﬁs than is permitted by such policy. No such policy shall
contain a provision relieving the insurer thereunder of liébility
for any loss by reason of the existence of other policies of in-
surance covering the Items against the risks involved, whether
collectible or not.‘ I1f no Event of Default or other event which,
with iapée of time or the giving of notice, or both, would con-

stitute 'an Event of Default has occurred and is continuing here-
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under, all proceeds of insurance received by the Lessor and the
Lender with respect to any Items of Equipment not suffering an
' Event of Loss shall be paid to the Lessece upon proof satisfactory
to the Lessor and the Lender that any damage to any Item with
respect to which such proceeds were paid has been fully repaired
and the Item has beeh restored ﬁo the condition required here-
under. Any such proceeds of insurance received by the Lessor and
‘the Lender with.respect to an Event of Loss shall be credited
toward the payment required by this Lease with respect to an
Event of Loss. The Lessee shall upon request of any such party,
allow ﬁhe Lender and the Lessor an opportunity to read and review
the insurance policies required hereunder and shall furnish each
of such parties certificates or other satisfactory evidence of
maintenance of the insurance required hefeunder and with respect
té any renewal policy or policies shall furnish certificates
evidencing such renewal not less than thirty (30) days prior to
the expiration date of the original policy or renewal policies.
All such policies shall provide that the same shai} not be can-
celled'or_méterially altered without at least ﬁhirty (30)bdays
prior written notice to each insured named therein. |

The certificates or other evidence of insurance pre-
.sented on the Closing Date and approved by the Lessor and Lender,
as evidenced by the Lessor's purchase of the Equipment on such
date and the Lenders making of the loan, may specify policy
limits, deductible amounts and policy provisions less favdrable
than the'insurahce actually carried by the Lessee. The policy

limits, deductible amounts and policy provisions stated in the
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qertificates or other evidence of insurance deliveréd and ap-
proved by the Lessor and the Lender on the Closing Date, shall
establish for the term of this Lease,.the level of insurance
coverage required by the terms of this Section.

The Lessee and the Lessor agree that, if according to
any generally accepted indusﬁry standard for owners and lessors
of railroad rolling stock simiyaf to the Equipment,.b;oader
insﬁrance coverége has become appropriate, the insurance coverage

in this Lease will be modified to conform to this standard.

SECTION 13. Indemnification

Except. as otherwise provided herein, the Lessee agrees
to assume liability for, and does hereby agree to indemnify,
protect, save and keep harmless the Lessor and its agents, em-
pioyees, shareholders, officers and directors from and against
any and all liabilities, obligations, losses, damages, penalties,
claims (including, without limitation, claims involving strict or
absolute liability), actions, suits, costs, expenégS‘and dis~
bursements (including, without limitation, iegal fees and ex-
penses) of any kind and nature whatsoever (Claims) which may be
imposed on, incurred or asserted sgainst the Lessor or such: |
persons whether or not the Lessor, or such persons shall also be
‘indemnified as to any such Claim by any other persons, in any waf
relating to or arising out of this Lease or any document conieh-
plated hereby or the perférmance or enforcement of any of the
terms hefeof or>thereof, or in any way relating to or arising

solely out of the Equipment, including without limitation, the
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manufacture, purchase, acceptance, rejection, ownership, de-
live;y, lease, sublease, possession, use, operation, maintenance,
condition, registration, sale, return, storage or disposition of
any Item bf Equipment or any accident in connection therewith
(including, without limitation, latent and o;her defects, whether
or not discoverable and any Claim for patent, trademark or copy-

right infringement); provided, however, that the Lessee, shall

not be required.to indemnify the Lessor or such persons with
fespect‘to (a) any Claim in respect of any item-oﬁ Eguipment
arising solely from acts or events which occur after éossession
of such Item of Equipment has been redelivered to the Lessor and
the ninety (90) day free storage period has expired or after this
Lease has been terminated pursuant to Section 11 hereof as to
Items in respect of which the Claim arises, or (b) any Claim of
such indemnified party resulting from the willful misconduct or
gross negligénce of such party or default by such party under
this Lease, thé‘Participation Agreement, the Security Agreement
or the Notes. 'To the extent thaﬁ the Lessor, or sgch’persons in
fact receives indemnification payments from the Lessee under the
indemnification provisions of this Section'l3, the Lessee sﬁall
be sub;ogated,'to the extent of such indemnity paid, to the
Lessor's»rights with respect to the transaction or event reqﬁir-
ing or giving rise to such indemnity.. The Lessee agrees'that the
Lessor shall not be liable to the Lessee for any Claim caused
directly or indirectly by the inadequacy of any Item of Equipment
for any éurpose'or any deficiency or defect therein or thé use or

maintenance thereof or any repairs, servicing or adjustments
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thereto, all of which shall be the risk énd responéibility of the
Lessee. The rights and indémnities of the Lessée hereunder are
expfessly made for the benefit of, and shall be enforceable by,
the Lessor'(and any successor Lessor) notwithstanding the fact
that the Lessor is either no longer a party to this Lease, or was
not a party to this Lease at ité outset. Any party indemnified |
hereby shall give the party obligated to defend or indemnifywit;
prompt written notice of any claim or occurrence (of which it has
knowiedge) which may give rise to any obligations under this
Section but the giving of such notice shall not be a condition to
the Lessee's obligations under this Section.

»

SECTION 14. Assignment by Lessee, Sublea51ng, Assign-
ment of Subleases

(a) Assignment by Lessee. Without the prior written

consent of the Lessor, the Lessee shall not assign this Lease in
whole or in part or create, incur or allow any lien, encumbrance
or claim to exist with respect to the Lessee's leasehold interest

hereunder.

(b} Subleasing. Provided no Event of Default has oc- -

curred and is continuing hereunder
sUdlease-the-Pype | K“Eﬁﬁrpmen%mpumsu%ﬁ%w%mmm%emcaawsub&eaeemand N
the Lessee shall have the right without the prior written consent

of the Lessor to sublease or rent the Equipment or any Item to

any other berson, firm or corporation in the ordinary course of

the Lesseé's business; Under no circumstancés shall any such

sublease (a) affect the obligations of the Lessee to the Lessor
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hereunder, which shall be and remain those of a principal and not
a guarantor or (b) exceed the term of this Lease for the Item
subleased (unless the Lessee shall have given notice that its
option to renew this Lease for a period excéeding the term of
such sublease) or contain provisions inconsistent with this Lease
and each.sublease shall be subjéct and subordinate to this Lease
in all respects. No sublease, other relinquishment‘of the pos-

session of any of the Equipment, or assignment by the Lessee of

any of its rights hereunder done with the written consent of the

Lessor shall in any way discharge or diminish any of the Lessee's
obligations to the Lessor hereunder. Each sublease shall pro-
hibit use of the Itemé subject thereto outside the. continental
United Sfates without the express written consent of the Lessee;
and the Lessee will require as a condition of such consent that
the user certify in a manner satisfactory to the Lessee the
extent of the usage outside the continental United States.

(c) Assignment of Subleases. As security for the pay-

ment.of Rent and all other amounts due hereunder and for the pay-
ment and performance of the Lessee's obligations hereunder, the
Lessee hereby assigns, transfers and sets over unto the Lessor,

for security purposes, all of its right, title, interest, powers,

privileges and other benefits in, to and under, and hereby grants

. M R(F.W”ww.,v, — : I
to the Lessor a security interest in the-ERC.Sublease-and all -

other presently existing or after-acquired subleases in which the
Lessee is the sublessor to the extent the subleases relate to
Items of Equipment (the Subleases). The Lessee shall stamp or

otherwise conspicuously mark all Subleases with a term exceeding
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one (1) year with the following legend: THIS SUBLEASE IS SUBJECT
TO AN ASSIGNMENT AND THE RIGHTS OF THE PARTIES HERETO ARE SUBOR—
DINATE TO THE RIGHTS OF THE ASSIGNEE UNDER A LEASE ON FILE WITH
THE INTERSTATE COMMERCE COMMISSION.

The Lessee hereby ifrevocably appoints the Lessor.as the
agent and at:otney—in—fact of the Lessee, upon the occurrence and
during the continuation of an~;vent of Default, with full power
and authority in the name of the Lessee, the Lessor or either qf
thém to demand, sue for, enforce, collect and receive and réceipt
for, the Subleaées {to the extent they relate to Items), any pro-
ceeds thereof or the Items and to apply the same to the Lessee's
obligations under this Léase. At any time during the continuance
of an Event of Default, the Lessee shall upon the written request
of the Lessor, at the sole expense of the Lessee, notify the sub-
lessees and any other party obligated to make payments in respect
of the‘Subleases (to the extent they relate to Items) to make
such payments directly to the Lessor.

This aséignment is executed only as security for the
obligations of the Lessee under this Lease and, therefore, the
éxecution and delivery of this assignment shall not subject the
Lessof to, transfer.tc the Lessor or in any way affect or modify,
the liability of the Lessee under the Subleases, it being under-
stood and agreed that notwithstanding this assignment or any sub-
sequent assignment, all obligations of the Lessee to the sub-
lessees shall be enforceable by the sublessees, their successors
and agsiéns only against the Lessee or persons other than the

Lessor.
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| Whenever any of the Subleases cover equipment other than
the Items and the amount of any payment_due tb the Lessee under
such SUbieasés as rental, hourly time charges, mileage charges or
other rental revenues is célculated on an aggregate basis for all
equipment leased thereunder in such a manner the amounts payable
for the Items cannot readily be ascertained, an amount egual to'.
thevAssigned Fraction (as hereinafter défined) of each such )

payment shall be deemed to be payable with respect to the Items.

For the purpose hereof, Assigned Fraction shall mean a fraction,

the numerator of which is the number of Items leased under such
Sﬁblease and the denominator of which is the aggregate number of
items (including such Items) at the time leased under such
Sublease.

Provided that no Event of Defauit or other event which
with the giving of notice or passage of time or both would con-
stitute an Event of Default éhall have occurréd and be continuing
(i) the Lessee shall have unrestricted discretion as the owner of
the Subleases and as a conﬁracting party thereunder to cancel,
extend or renegotiate the same and manage the exercise of its
legal rights and options thereunder or in connection therewith as
if the Lessor had no interest in the Subleases and to,(ii) re-
ceive and retain all amounts payable under or in connection with
the Subleases or due to the enforcement thereof.

No Sublease that is for a term of three years or more
shall be effective until the Lessee shall have delivered to the
Lessor (i) a duly executed original counterpar£ thereof or true

copy therecf which shall‘expressly provide that it is subordinate
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to this Leése and thatlthe sublessee's rights thereunder are sub-
ject to all the terms and coﬁditions hereof; (ii) an instrument
pursuant to which the Lessee assigns to the Lessor and grénts it
a security interest in such‘Sublease upon terms comparable to
those set forth in the firsﬁ five paragraphs of this Subsection;
(iii) an acknowledgement copy of a financing statement on form
UCC-1 filed in the office of the Secretary of State of the State
of California, or such other office as may then be appropriate,
with respect to the assignment of such Subiease, indicating the
Lessee, as debtdr, and the Lessor,-as secured party, duly stamped
by a filing office to indicate the date and time of filing and
the filing number; (iv) evidence that such Sublease and the as-
signment thereof have been filed with Interstate Commerce Commis-
sion; and (v) an opinion of counsel with respect to such filings
satisfactory to the Lessor, provided that if the Lessee shall
provide the Lessor, at the Lessee's expense, with an opinion of
counsel, satisfactory to the Lessor, to the effect that the
Lessor's security interest in all Subleases is perfected and pro-
tected by the filings and recordings accomplished on the Closing
Date and the instrument of assignment referred to in clause (ii)
above, and agrees fo furnish the Lessor at least annually a sum-
mary of all Subleases entered into since the last report and
copies of all assignments referred to in clause (ii) above not
previously furnished to the Lessor with proof all such assign-’
ments had been properly filed with the Interstate Commerce
Commissién, the documents and opinions referred to in clauses

(i),\(iii) and (v) above shall not be required.
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SECTION 15. Tax Indemnification

(a) Tax Assumptions. The following are tax related

assumptions which the Lessor has made in initially calculating
its book earnings and nominal before-tax rate of return in this

transaction (the Tax Assumptions):

(1) This Lease is a tfue lease of each Item of Equip-
ment between the Lessor, as purchaser, owner, lessor;andu.
original user, and the Lessee, as lessee.

(ii) The entire Owner's Cost of the Equipment will be
attributable to "new sectionv38.property" within the meaning

fof Section 48({(b) of the Code.

(iii) The "original use" of each Item of Equipment will
"commence" , within the_meaning of Section 48(b)(2) and
167 (c) (2) of the Code and the corresponding provisions of
applicable state law, with the Lessor on or after the Closing
Date. |

(iv) Each Item of Equipment will be deemed to be
“"placed in service by" the Lessor, within the meaning of
Sections 46 through 50 df the Code on the Closing Date.

(v) The basis for each Item of Equipment on the Closing

' Date under Section 46(c)(l)(A), for purposes of computing the
investment credit, and Section 167(g) and the corresponding
provisions of applicable state law, for purposes of computing
deprediétion deductions, is an amount equal to the Owner's
Cost thereof.

7(vi) A credit against the tax imposéd by Chapter 1 of

the Code is allowable for calendar year 1981 with respect to
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each Item of Equipment in an amount equal to 10% of the basis
thereof pursuant to Section 38 and 46 through 50 of the Code

and the Regulations promulgated thereunder (Regqulations).

(vii) Depreciation deductions are allowable with .
respect to each Item of Equipment pursuant to Section 167 of
the Code and the corresponding provisions of applicable state .
law, and may be computed iqitially'pursuant to the declining
balance method of depreciation, using a rate equal to 200% of
the étraight line rate, and thereafter the method of depre-
ciation may at any time be changed from such declining ba-
lance method to the sum of the years-digits method of depre-
ciation, pursuant to Section 1.167(a)-1l(c) (1) {(iii) of the
~Regulations and the corresponding provisions of applicable
state law, without the consent of the applicable taxing
authority. |

(viii) The salvage value of each Item of Equipment is
an amount equal to 0% of the Owner's Cost thereof after
making the reduction permitted by Section 167 (f) of the Code
and.the corresponding provisions of applicable state law.

(ix) Each Item of Equipment may be depreciated over an
aéset depreciation period of 12 years under ﬁhe asset depre-
ciation range system of Section 167 (m) of the Code and Sec-
tion 1.167(a)~11l of the Regulations and a depreciation period
of 15 years for applicable state income and franchise tax
purposes both of which periods commence on July 1, 1981.

j(x) The Lessor will be entitled to deductions with

réspect to interest paid or accrued on the indebtedness in-
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curred or to be incurred by the Lessor in financing or re-
financing its putchase of the Equipment.
" {x1i) All amounts included in the gross income of the
Lessor with respect to the Items of Equipment and all de-
ductions allowable to the Lessor with.respect to the Items
will be treated as derived from or allocable to sources
within the United States.-
In connection with any adjustmentsvpursuant to Section
3(f) (ii), changes or additions to the Tax Assumptions may be
agreed to between the Lessor and the Lessee for purposes of this -
Section, Section 3(f) (i) and Section 12 of the_Participation‘
Agreement. References to the terms, Tax Assumptions, Basic Rent,
Casualty Value and Termination vValue as used in this Section mean
spch terms as changed or adjusted pursuant to Section 3(f) and
Section 12 of the Participation Agreement.
(b) Indémnitz. If (i) as a result of any Cause of Tax
Loss {(as defined in Section 15(c) below) the Lessor shall not be
entitled to all of the tax benefits that flow from the Tax As-
sumptions or any of'those benefits shall at any time be recap-
iured, disallowed or lost, or (ii) for any reason whatsoever the
Lessof shall be required to include in gross income amounts with
respect to the transactions contemplatéd by this Lease, other
than (1) fees, commissions or other payments the Lessor may'
receive for services to others, (2) Basic Rent at the time of
actual receipt by the Lessor, (3) any indemnity‘payment under the
Lease at'the time of actual receipt by the Lessor to the extent

indemhity to the Lessor is included in or paid separately to the
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Lessor in respect of the tax consequences of sucp payment, (4)
payments of Casualty Value and the excess of any net insurance
proceeds, condemnation payments, damages or other amounts over
Casualty Value under Section 11, payments under Section 18 deter-
mined with reference to Casualty Value, aﬁd payments of Termina-
tion Value under Section 11 and the excess of any proéeeds of
sale over Termination Value un@er Séction 11, or thé yalue oﬁupr
proceeds from any Item of Equipment returned to the Lessor pﬁr—
suant thereto and (5) Fair Market Value or Fair Market Rental
Value or any other amounts or proceeds from the sale, leaéing,
use or other disposition of any Item of Equipment from the Lessee
or any other person, after the Expiration Date even if this Lease
should be renewed pursuant to Section 18 (any such failure of
4entit1ement, recapture or inclusion in gross iﬁcome being herein
called a Tax Loss), then the Lessee shall indemnify the Lessor

for the amount of the Tax Loss in accordance with this Section 15.

(¢) Causes of Tax Loss. Cause of Tax Loss for the

purposes of Section 15(b) above means any one or more of the.
following causes that shall result in a Tax Loss:

(i) Any Item of Equipment not constituting "new sec-
tion 381property“ within the meaning of Section 48(b) of the
Code on the Closing Date.

(ii) Any Item of Equipment having been used, available
for use or otherwise placed in service on or befofe the
Closing Date so as to preclude the "originai use" of such
Item; within the meaning of Section 48(b) (2) and 167 (c) (2) of

the Code, from commencing with the Lessor.
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(iii) 'Any Item of Equipment ceasing at anyxtime dur-
ing the.Term to be "section 38 property"” within the meaniné
of Section 48(a) of the Code.

(iv) On the Closing Date, the-basis of any Item of
Equipment under Section 46 (c) (1) (A) of the Code, for the
purpose of computing the investment credit, and Section
167 (g) of the Code and the corresponding provision of ap-
plicable state law, for the purpose of computing deprecia-
tion deductions, being an amount less thén the Owner's Cost
thereof. |

(v} Any bréach byAthe Lessee or the Guarantor of any of
‘the representations, warranties or agreements made by them in
this Lease, the Participation Agreement or the Purchase
Documents. |

{(vi) The Lessor shall not be entitled for any reason
whatscever to treat all amounts included in its gross in-
come with respect to the Participation Agreement, the Lease
and the Security Agreement and the transactions contemplated
thereby and all deductions allowable to the Lessor with
respect thereto as derived from or allocable to sources
within the United States.

(vii) Any replacement of an Item of Equipment during
'the Repair Period or folloﬁing an Event of Loss. |

(viii) Any act or failure to act on the part of the
Lessee whether or not permitted or required by this Lease or
the Participation Agreement, or consented to by the Lessor

but not including the failure to sublease an Item.
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Notwithstanding the foregoing, none of the following
causes shall be a Cause of Tax Loss or the cause of a Tax Loss
for which the Lessee shall be required to indemnify the Lessor to
the extent that a Tax Loss is caused solely by one or more of the
following causes:

(1} The failure of the Lessor to have sufficient tax
liability against which to apply investment tax q:edit or suf-
ficient gross income to benefit from depreciation and interest.
deductions. -

{2) The failure of the Lessor to claim in a timely and
proper manner any permissible deductions, credits and treatment
of income and deductions referred to in the Tax Assumptioﬂs, or
the Lessor including in its income amounts in connection with the
Lease which are not properly includable,vunless in the opinion of
ccuhsel for the Lessor there is no reasonable basis for such
claim or treatment or exclusion of such amounts from the Lessor's
income or unless the matter in question shall have previously
been decidedvpursuant to the contest provisions of(Section 15 (e)
bélow.

(3) A voluntary or involuntary transfer or disposi-
tibn 5y the Lessor of its interest in any Item of Equipment or
part thereof or any interest in this Lease (other than ény dis~-
position (x)'resulting from the exercise by the Lessee, or any
person claiming any right through the Lessee, of the Lessee's
rights under this Lease of (y) occurring by reason of an Event of

Default);
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(4) A transfer by the Lessor of its interest in the
Equipment in a transaction in which Casqalty or Termination Value
shall be payable (but only to the extent that payment of Casualty
or Termination Value compensates the Lessor for the Tax Loss).

(5) Any chahge in the Code or Regulations or any state
or ldcal tax laws. -

(6) Any event occurring after the Expiration of th§~
term of this Lease and any renewals thereof and not relating to

any period during such term.

(d} Amount of Indemnity..

{i) Payments by Lessee. In the case of a Tax Loss, the

Lessee shall pay to the Lessor such amount (or, with the
Lessor's consent, such amounts from time to time over the
remaining term of this Lease) as shall be necessary, after
deduction of all taxes required to be paid by the Lessor in
respect of the receipt or accrual .of such amount, to permit
the Lessor to preserve both the net after-tax yield and net
afterftax earnings that the Lessor would have realized had
the Tax Loss not occurred (but considering only the fact that

the Tax Loss has occurred).

(ii) Payments by Lessor. If the event which results in

a Tax Loss in any year for which the Lessor is indemnified by
the Lessee as provided above has the effect of reducing the
tax liability of the Lessor, the Lessor shall pay to the
Lessee the sum of (A) the amount by which the Lessor's tax
liability has been so reduced and (B) any reduction in the

Lessor's tax liability attributable to the deduction of the
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amount described in this sentence; provided, however, that

the total of such payments by the Lessor shall not exceed the
total of indemnity payments made by the Lessee in respect of
such indemnity and no such amount shéll be payable to Lessee
at any time when an Event of Default (or any event which with
the lapse of time or the giﬁing of notice or both would
become an Event of Defaﬁlt)vhas occurred and is continuiqq.

(iii) Time of Payment. Any amount payable to the

Lessor pursuant to this Section 15 shall be paid not later
than 10 days after receipt of a written demand therefor from
the Lessor (but nét prior to the earlier of (A) payment by
the Lessor of tﬁe additional federal, state or.local income
or franchise tax (including payments of estimated tax), as
the case may be, wﬁich shall become due as a result of such
Tax Loss, or (B) the date the Lessor shall suffer a reduction
in the amount of any refund of federal, state or local income
or franchisettax which the Lessor would have been entitled to
receive but for such Tax Losé), accgmpanied by;a;description
of such Tax Loss and a computation of the amount so payable,
and an amount payable by the Lessor to the Lessee shall be
méde when the Lessor realizes a tax benefit or receives a

refund.

(e) Contest. If a claim shall be made by the Inter-

nal Revenue Service which, if successful, would result in a Tax

Loss under circumstances which would require the Lessée to in-

demnify the Lessor, the Lessor shall promptly notify the Les-

If within 30 days of such notice the Lessee requests the
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Lessor in writing, and so lon§ as such proceedings do not involve
any danger of sale, forfeiture or loss of any Items of Equipment,
or any interest therein, and upon the receipt by the Lessor of
(i} an opinion of independent tax counsel obtainedvat the ﬁeé—
see's expense, reasonably'satisfactory to the Lessor, to the
effect that a meritorious defense exists as to such claim and
(ii) indemnity reasonably satisfactory to the Lesgor,“and at the
expense of the Lessée (including, without limitation, all coéfs,
expenses, losses, legal and accountants' fees and‘disbdrsemeﬁts,
penalties and interest), then the Lessor shall in goodlfaith
contest {after consultation with the Lessee) in the name of.the
Lessor (or, in the sole discretion of the Lessor, in the namevoﬁ
the Lessee), the validity, applicability and amount of the taxes,
fees or other charges involved in the Tax Loss by such proceed-
ihgs as the Lessor, after considering in good faith such request
‘as the Lessee shall make concerning the most appropriate mode of
contest, as the Lessor shall in its sole discretion determine ap-
propriate, including (x) resistihg payment thereof! (y) not
paying the same except under protest, if protest is necessary and
proper and (z) if payment be made, using reasonable efforts to
obtain a refund thereof in appropriate administrative and judi-~
cial proceedings. If the Lessee should object to a proposed com-
promise of any such contest and if the Lessor nevertheless ac-
cepts such compromise, such acceptance shall operate as a waiver
of the Lessor's right of indemnity against the Lessee with
tespect ﬁo the SPecific tax, fee or other charge being contested,

unless the Lessor shall furnish an opinion of independent tax.
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counsel, reasonably satisfactory to the Lessee, stating that the
‘proposed compromise fairly reflects the litigation potentidl of
such contest. " If the Lessor shall obtain a refund of all or any
part of such tax, fee or other charge paid by the Lessee, the
Lessor shall pay the Lessee an amount which, after taking into
consideration the tax consequences under the laws of any federal,
state or local or other taxing authority resulting from the
receipt by the Lessor of such a refund and the payment hereunder
to the Lessee, is sufficient to place the Lessor in the same
position as it would have been had no refund been received by'ﬁhe
Lessor and the Lessor had not made any payment hereunder; pro-
vided, that such amount shall not‘be payable before such time as
. Lessee shall have made payment of all indemnities then due under
this Section 15. If in addition to such refund the Lessor shall
'réceive an amount representing interest on the amount of such
refund, the Lessee shall be paid that proportion of such interest
which is fairly attributable to taxes, fees or other charges paid
by the Lessee prior to the réceiét of such refund{'

(f} No inconsistent Lessee Actions. The Lessee agtees

that neither it nor any corporation controlled by it, in control
of it; or under common control with it, directly or indirectly,
will at any time take any action or file any returns or other
documents inconsistent with this Section 15 and that each of such
corporations will file such returns, take such action and execute
such documents as may be reasonable and necéssary to facilitate
accompliéhment of the intent hereéf. The Lessee agrees to keep

and make available for inspection and copying by the Lessor such
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records as will enable the Lessor to determine that it is

entitled to the full benefit of the Tax Assumptions.

SECTION 16. Lease Extension, Right of First Purchase

{a) Provided that this Lease has not been terminated
aﬁd provided that no Event of Default or occurrence which would
constitute an Event of Default with the lapse of time or the
giving of noticé or both, has occurred and is continuing here-
under, the Lessee shall have the option, upon 180 days' prior
written notice to the Lessor to extend the term of this Lease
with.respect to all (but not less than all) Items then subject to
this Lease fof a maximum of two renewal terms, each renewal term
being for a period of three years for a rental egual to the Fair
Market Rental Value thereof assuming the Equipment to have been
maintained to the standard required under this Lease.

| | (b) Not less than one-hundred and eighty (180) days
prior to the Expiration Daﬁe or end of the last renewal period,
the Lessee may indicate,'by written notice to the'?essor, the
Lessee's interest in exercising the Lessee's lease extension,
which notice shail set forth the Lessee's estimate of the Fair
Market Rental Value and the Fair Market Value of the relevant
Items, assuming the Equipment to have been maintained to the
standard required under this Lease and renewal term being exer-
cised, as of such date. If, on or before a date one-hundred and
fifty (150) days prior to the Expiration Date or end of last
renewal period, the Lessor and the Lessee are unable to agree

upon a determination of the Fair Market Rental Value and the Pair
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Market Vaiue for the requested renewal, such amounts shall be
determined in accordance with the procedure for Appraisal. After
a determinatién has been ﬁade in accordance with the procedure
described above, the Lessee may exercise its option'to extend the
term of this Leaée by delivering written notice of such exercise
to the Lessor not less than one-hundred and twenty (120) days
prior to the Expiration Date o{ end of the last renéwal périqq,
The Lessee shali.have no right of early termination comparable to
that provided in Section 11 hereof during any extended periocd of
this Lease, and the Casualty Value applicable to any Item shall
be an amount equal to the Fair Market Value of the Item plus the
Rent payment due on the next payment date of such extended period.

(c) For a period of one year after the expiration of
the term of this Lease and all renewal térms properly elected by
tﬁe Lesseé,-the'Lessor shall not sell or purport to sell any Item
of Equipment to any person, firm of corporation other than the
Lessee,‘unless during such.period (which shall include the last
60 days of the term or last rene#al term,'if the D§ssee have not
elected to renew this Lease) the Lessor shall first have de-
livered to the Lessee a written offer to sell such Item to the
Lesseé at its Fair Market Value as of the date of the offer. The
Lessee may accept sﬁch offer by giving to the Lessor, within 60
days after receipt of the offer, written notice of acceptance,
but the Lessee may not accept such offer if an Event of Default
(or an occurrence which would constitute an Event of Default with
the lépsé of time of giving of notice or both) shall have oc-

curred and be continuing until the Event of Default or occurrence
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has been cured. The 60-day period for acceptance shall not bé
extended by reason of any such Event of Default or occurrence oOr
any efforts to cure it. The Lessor and the Lessee shall use
their best efforts to agree on the Fair Market Value of the Item
promptly after the offer ié made; but if agreement is not reached
within 20 days of the date of the offer, the parties agree to
institute the procedure for Appraisal. If such offér_is ac-
cepted, the Leséor shall sell and the Lessee shall purchase such
Item upon the date such offer is accepted. Upon payment by the
Lessee of the purchase'price of the Item, the Lessor shall exe-
cuteband deliver to or at the direction of the Lessee a bill of
sale for such Item on an "as-is, where-is" basis and without any
representation or warranty by the Lessor, except for a warranty
that each Item is free and clear of all claims, liens, security
iﬁterests and other encumbrances in favor of the Lessor or any
person claiming through or under the Lessor. The Lessee shall
pay or cause to be paid all sales and use taxes payéble in con-
nection with such sale and all uhpaid p;operty tai§5faccruea with
respéct to sﬁch Item for which the Lessee is responsible under
-ﬁhevLease. If the Lessor's offer is not accepted by the Lessee
within such 60-day period, the Lessor may éell such Items of
Equipment to any person at any time thereafter, free of all

claims of the Lessee under this Lease.

SECTION 17. Events of Default

The term Event of Default, wherever used herein, shall

mean an? of the following events under the Lease listed below
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{(whatever the reason for such Event of Default and whetﬁer it‘
shall be voluntary or involuntary or come about or be affected by
operation of law or pursuant to or in compliance with any
judgment, decree or order of any court of any order, rule or
regulation of any administrative or governmental body). |

(a) The Lessee or any assignee shall fail to make any
payment of Rent after the same shall become due and such fail-
ure shall contihue for five (5) days after written notice thereof
frém the Lessor to the Lessee; or

(b) The Lessee shall fail to maintain insurance in
accordance with the requirements of Section 12 hereof; or

(c) The Lessee shall fail to perform or observe any
other covenant, condition, ot.agreement to be performed or ob-
served by it under this Lease or any agreement, document or
cértificate delivered by the Lessee in connection herewith, and
such failure shall c&ntinue for thirty (30) days after written
notice thereéf from the Lessor to the Lessee; or

(d) The Guarantor or the Lessee shall fé;l‘to perforﬁ
or observe any covenan£, condition, or agreement to be per-
formed by it under the Participation Agreement or any agree-
ment, document or certificate delivered by the Guarantor or the
Lessee in connection therewith, and such failure shall continue
for thifty (30) days éfter written notice thereof from the Lessor
to the Lessee and the Guarantor; or

{e) Any representation or warranty made by the Lessee
in Ehis Lease or by the Lessee or the Guarantor in the Partici-

'pation Agreement, or in any other document (including financial
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statements) or certificate furnished to the Lessor in connec-
tion therewith, except the representations and warranties con-
tained in Section 15, shall prove to have been incorrect in any
material respect when any such representation or warranty was
made or given; or |

(f) The Lessee or the Guarantor becomes insolvent or
genérally is not paying its debts as such debts become due; or
any of them appiies for, consents to or acquiesces in the ap-
pointment of a trustee or a receiver, or a trustee or re¢eiver
for any property of any thereof; or, in the absence of such ap-
plication, consent or acquieécence, a trustee or receiver is
appointed for the Lessee or the Guarantor, or for a substantial
part of the property of any thereof, and is not discharged within
sixty (60) days; or any bankruptcy, reorganization, debt arrange-
ment or other proceeding under any bankruptcy or insclvency law
or any dissolution or liquidation proceeding is instituted by or
against the Lessee or the Guarantor and, if instituted against
the Lessee or the Guarantor is cénsented to or acqgiesced in or
remains for ninety (90) déys undismissed; or

(g) Any obligation éf the Lessee or the Guarantor for
borro&ed money the aggregate outstanding principal amount of
which is in excess of $250,000, or for the payment of rent under
leases of real or personal property haviﬁg aggregatg remaining
unpaid rentals in excess of $250,000, or for the deferred pur-
chase price of property having aggregate remaining unpaid pay—
ments in»excess of $250,000 becomes or is declared to be due and

payable prior to its express maturity by reason of default by the
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Lessge or the Guarantor in the performance or observation of any
obligétion or condition; or- 7

{h) The Lessee shail attempt to or remove, sell, trans-
fer, encumber, part with possession of, assign or sublet any Item

of Equipment in violation of the terms of this Lease.

SECTION 18. Remedies -

Upon the ha?pening of an Event of Default, the Lessor shall
(except to the extent otherwise required by law) be entitled to:
(i) Proceed by appropriate court action or actions to
enforce performance by the Lessee of the applicable covenants and
£erms of this Lease or to recover damages for the breach thereof;
(ii) Repossess any or all'Items of Equipment without
prejudice to any remedy or claim hereinafter referred to;
| (iii)} Elect to sell any or all items of Equipment,
after giving fifteen (15) days' notice to the Lessee, at one or
more public or private sales and recovei from the Léssee as
liguidated damages for the Lessee's default hereuﬁ@er an amount
equal to the amount, if any, by which (A) the sum ofb(i) the ag-
gregate Casualty Value of such Items of Equipment determiﬁed asv
of thé rent payment date next following the date such notice is
given, (ii) all Rent owing hereunder to and including the rent
payment date immediately following the date such notice is given,
{(iii) all reasonable costs and expenses incurred in searching
for, taking, removing, keeping, storing, repairing, restpring,
and selling such Items of Equipment, (iv) all other amounts owinQ

by the Lessee hereunder, whether as additional Rent, indemnifica-
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tion or otherwise, and (v) all costs and expenses, including ‘
(withoutulimitation) reasonable legal fees and expenses, incurréd
by the Lessor as a result of the Lessee's default hereunder,
exceeds (B) the amount received by the Lessor upon such public or
private sales of such Iﬁems of Equipment;

(iv) Upon notice to the Lessee receive prompt payment
from the Léssee of an amount equal to the aggregate'Casualtym
Value determinea as of the rent payment date next following the
date such notice is given of all Items of Equipment which have
not been sold by the Lessor pursuant to clause (iii} above plus,
to the extent not otherwise recovered from the Lessee pursuant to
said clause (iii) above, (a) any Rent and other amounts owing
hereunder to and including the rent payment date immediately fol-
lowing the date such notice is given, (b) all reasonable costs
and expenses incurred in searching for, taking, removing, keep-
ing, storing, repairing and restoring such Items of Equipment,

(c) all other amounts owing by the Lessee hereunder whether as
additional Rent, indemnification or otherwise, and.(d) all costs
and.exéenses, including (without limitation) reasonable legal
fees and exéenses, incurred by the Lessor as a result of the
Lesseé's default hereunder; provided that upon receipt of payment
in full of such amount, the Lessor sﬁéll transfer to the Lessece,
without any représentation or warranty of any kind, express or
implied, whatever title to such Items of Equipment it may have,
free of all liens arising by, through or under the Lessor or any

of its affiliates;
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(v) By notice:to the Lessee, declare this Lease termi-
nated without prejudice to the Lessor's rights in respect of
obligations then accrued and remaining unsatisfied; or

(vi) Avail itself of any other remedy or remedies pro-
vided for .by any statute or otherwise available at law, in .
equity, or in bankruptcy or insolvency proceedings.

The remedies herein set forth or referred to»shall be
cumulative. Thé references to additioﬁal Rent in clauses (iii)
and (iv) of this Section 18 shall each include, without limita-
tion, interest at the Overdue Rate, to the date of receipt by the
Lessor of the amount payable under said clause, or installments
of rent owing hereunder to and including the rent payment date
immediately following the date on which notice is given under
said Clause, from the respective due dates of such installments,
ahd interest on all other costs, expenses and losses for which
the Lessor is entitled to payment under said clause from the
respective dates incurred by Lessor.

In the event that on 5r-after‘any date on Exhibit A
after which an amount is shown in parenthesis, any or all Items
of Equipment are repossessed pursuant to clause (ii) of this Sec-~
tion 6: sold pursuant to clause (ii) of this Section, the Lessee
shall be entitled to the lesser of the following amounts:

(1) the amount shown in parentheses on Exhibit A with
respect to such Items determined as of the rent payment date
next following the date the sale is made with respect to the
applicable Item or the date repossession of the applicable

Item is effected.
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(ii) the excess, if any, of {(A) the sum of the proceeds
resulting from the_sale of the Items and the Fair Market
Values of any unsold Items; over (B) the sum with respect to
such Items which equals the total of (i) the Casualty Value
of such Itemé of Equipment determined as of the rent payment
date next following the date such notice is givep, (ii) all
Rent owing hereunder. to and including the rent paymeht date
immediately following the date such notice is given, (iii)
all reasonable costs and expenses incurred in searching for,
taking, removing, keeping, storing, repairing, restoring} and
selling such Items of Equipment, (iv) all other amounts owing
by the Lessee hereunder, whether as additional"Rent,»indemniQ
fication or othgrwise, and (v) all costs and expenses, in-
cluding (withoﬁt limitation) reasonable legal fees and ex-
penses, incurred by the Lessor as a result of the Lessee's

default hereunder.

SECTION 19.  Notices

All communications and notices provided for herein shall

'be in writing and shall become effective one (1) business day

after deposit in the United States mail, with proper post- age

for first-class mail prepaid certified or registered return

receipt requested, addressed: B
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y ,
. . N b
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(b) if to the Lessee at:

633 Battery Street
San PFPrancisco, California 94111

Attention: President

with a copy to the Guarantor at the same address as the Lessee,

Attention: President.

SECTION 20. Lessor's Right ta Perform for Lesseé.

" If the Lessee shall fail to‘make any payment due here-
under or to perform or comply with any of its coveﬁants and
agreements contained herein, the Lessor may give notice of such
failure to the Lessee and, within ten days after such notice is
given, the Lessor may itself make such payment or perform or com-
ply with such agreements or covenants exéept that if the Lessee's
failure creates substantial risk or harm to or forfeiture of any
of the Equipment, the Leﬁsor may make such payment or perform or
comply with such agreements or covenants concurrently with or at
any time after the giving of such notice and the amount of the
reasonable expenses of the Lessor (including attorneys' fees and
exbenses) incurred in connection with such payment of the pe£~
formahcelof or compliance with such agreements or covenants as
the case may Be, together with interest thereon at the Overdue
Rate, shall be deemed Rent, payable by the Lessee upon demand.

No such payment, performance or compliance by the Lessor shall be
deemed to cure any Event of Default arising out of such failure

‘of the Lessee to pay, perform or comply.
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SECTION 21. Further Assurances.

The Lessee will promptly and duly execute and deliver to
the Lessor such documents and assurances and take such further
action as the Lessor may from time to time reasonably request in
order to carry out more effectively the intent and purpose of
this Lease and to establish and protect the rights and remedies
created or intended to be created in favor of Lessor hereunder,
including, withéut limitation, if requested by the Lessor and at
the expense of the Lessee, the recording or filing of counter-
parts hereoﬁ,‘or of such other docunments with respedt hereto, in
accordance with the laws of such'jurisdictions_hereto, in accor-
dance with the laws of such jurisdictions as Lessor may from time

to time reasonably request and so advise Lessee in writing.

SECTION 22. Amendments and Miscellaneous

(a) The terms of this Lease shall not be waived, alter-
ed, modified, amended, supplemented or terminated in any manner

whatsoever except by written instrument signed by:the Lessor and

the Lessee.

(b) ThisALease, including all agreements, covenants,
repreéentations and warranties, shall be binding upon and inure
to the benefit of the Lessor and its successors, assigns, agents,
servants and personal representatives. The obligations and lia-
bilities of the Lessor and the Lessee arising under this Lease
shall survive the expiration or earlier termination of this
Lease, uﬁtil all such obligations have been met and such lia-

bilities have been paid in full.
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(c) All agreements, covenants; representations and war-
ranties éontained in ﬁhis Lease or in any document or certificate
delivered pursuant hereto or in connection herewith shall survive
the execution and delivery of this Lease and the expiration or
other termination of this Lease.

(d) Any provision of this Lease which may be determined
by‘competeﬁt~authority to be pgohibited or unenforceable in any
jurisdiction shéll, as to such jurisdiction, be ineffective to
the extent of such prohibition or unenforceability without inva-
iidating the remainihg provisions hereof, and any such prohibi-
tion or unenforceability in any jurisdiction shall not invalidaté
or render unenforceable such provision in any other jurisdic-
fion. To the extent permitted by applicable law, the Lessee
hereby waives any provision of law which renders any provision
héreof prohibited or unenforceable in any réspect;

(e) This Lease shall constitute an agreement of lease
aﬁd nothing herein shall be construed as conveyiﬁg to the Lessee .
any'right, title or interest in or to the Equipmenf,;except as
lessee only.

(f) The single executed original of this Lease marked
“Original“ shall be the "Original" and all other counterpérts
}heréof shall be marked and be "Duplicates." To the éxtent that
this Lease constitutes chattel paper, as such term is defined in
the Uniform Commercial Code as in effect in any applicable juris-
dicfion, no security interest in:this.Lease may be created
Ehrough Ehe transfer or possession of any counterpart otﬁer than

the "Original."
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other documents related thereto. Notwithstanding such dating the
effective date of this Lease for all purposes is the Closing Date.

IN‘WITNESS WHEREOF, the parties hereto have each caused
this Lease to be duly executed by their respective officers

thereunto duly authorized.

- LESSOR:¥: | . LESSEE: ,
£ FIRs® COMMERCIAL BANK UNITED STATES RAIL Sr_,RVICEs,
z = ~ INC.

¥ ',AI_ . ' /
/- B
RS
o ! 4
/Zﬂm-“

Senior. Yica. President

- Exhibits:

‘Exhibit A - Casualty Values
Exhibit B - Termination Values
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=
STATE OF CALIFORNIA )
) SSs
CITY AND COUNTY OF SAN FRANCISCO )

On_this 30th day of July,wlgsl, before me personally
appeared &ﬂ LA S0 e and %} 3 oA N O + to me
personally Enown, who being by me duly sworn, says that they
are ..\!} L lr\ Ay “'Bi ‘. ,_"__Q ".,'\qif: and "' L ‘g‘\);% § 40 h L'!’ 4 ""‘&EOE FIRST
COMMERCIAL RANK,

that one of the seals affixed to the foregoing
instrument is the corporate seal of said corporation, that said
instrument was signed and sealed on behalf of said corporation by
authority of its Board of Directors, and they acknowledged that

the execution of the foregoing instrument was the free act'and
deed of said corporation.

) ?H}”{SS'&M‘HMM!H

3 .‘H'I\W‘IMW PEVEETS SRER LALLM

G - CALIFORNMUA

E;; i/-... ] M et o
& County of [ NOt‘?‘ Y Public

HOTARY P
s

i m@’rmmﬂ “*S’EAL Yy

My commission expires: December 12, 1981

STATE OF SAN FRANCISCO }
) Ss
CITY AND COUNTY OF CALIFORNIA )

On this 30th day of July, 1981, before me personally
appeared David M. Mendelsohn, to me personally known, who being
by me duly sworn, says that he is Senior Vice President of UNITED
STATES RAIL SERVICES, INC., that one of the seals affixed to the
foregoing instrument is the corporate seal of said corporation,
that said instrument was signed and sealed on behalf of said
corporation by authority of its Board of Directors, and he .
acknowledged that the execution of the foregoing instrument was
the free act and deed of said corporation.

PARTLIBENNIEANTAARTH 20 V0 ALLRRCLRARL Y
i

ﬁ"ggj . f":} . /‘v‘;;‘) /’ “t
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Notgky Public
o

RINTA
oo

EESEEEEERS H FEEEE

My Cornrm
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EEEEREIEEZErETIINLL

> , 1281
AT T TPt TR TE R FERT TPa T LT A

(NOTARIAL SEAL)

My commission expires: December 12, 1981



